
QUICK GUIDE TO THE RAPANOS DECISION & GUIDANCE
1.
U.S. Supreme Court Decision
· On June 19, 2006, the U.S. Supreme Court issued its opinion in the consolidated cases Rapanos v. U.S. and Carabell v. U.S. (Rapanos) regarding whether the U.S. had jurisdiction over four wetlands in Michigan under Section 404 of the Clean Water Act (CWA).  

· The Supreme Court Justices issued five opinions (one plurality, 2 concurring, and 2 dissenting) with no single opinion commanding a majority of the Court.  This resulted in the Court identifying two different standards or tests to determine if a “water” or “wetland” is considered “Waters of the U.S”.  This has made EPA’s job of determining whether the US has jurisdiction over a “water” or “wetland” very complicated!  

· Test 1: “Relatively Permanent/Surface Connection.” (Also known as the Scalia’s/Plurality’s standard):
· Wetlands must have (1) an adjacent channel containing a water of the United States (i.e., a relatively permanent body of water connected to traditional interstate navigable waters) and (2) a continuous surface connection with that water making it difficult to determine where the “water” ends and the “wetland” begins.
· The term “relatively permanent” does not necessarily exclude streams, rivers or lakes that might dry up in extraordinary circumstances, such as drought, … or seasonal rivers which contain flow during some months of the year but no flow during dry months… 

· In a nut shell, under the “Relatively Permant” test, the term “Waters of the US” applies to: Relatively permanent, standing or continuously flowing bodies of water and wetlands with a continuous surface connection to such waters.
· Test 2:  “Significant Nexus” Test (Also known at the Kennedy test)  
· To regulate wetlands adjacent to navigable-in-fact waters, the US may rely on adjacency to establish jurisdiction.  Absent more specific regulations, a significant nexus on a case-by-case basis must be established when regulating wetlands based on adjacency to nonnavigable tributaries. 

· Wetlands possess the requisite nexus, and thus come within the statutory phrase “navigable waters,” if the wetlands, either alone or in combination with similarly situated lands in the region, significantly affect the chemical, physical, and biological integrity of other covered waters more readily understood as “navigable”.
· In a nut shell, under the “Significant Nexus” test, the term “Waters of the US” applies to: Wetlands that, alone or in combination with similarly situated lands, significantly affect the chemical, physical, and biological integrity of other waters more readily understood as “navigable”.
2.
So, which “Test” does Region 4 follow?  
· Region 4’s states are in 4 different appellate circuits, so it depends upon which state you are in as to what “test” applies:
· 11th Circuit – GA, AL, FL - Kennedy’s “significant nexus” test provides the controlling rule of law under Rapanos (US v. Robison, 2007 WL 3087419, Oct. 24, 2007).  
· 5th Circuit – MS – US v. Lucas criminal wetlands case – Court upheld defendants’ convictions finding that government presented evidence in pre-Rapanos trial that addressed all three Rapanos standards (plurality, concurring, and dissent).  However, the Court has not taken a definitive position on how it will rule in future cases.  
· 6th Circuit – KY, TN – Cundiff – Court upheld jurisdiction finding that government satisfied both the Kennedy and the Scalia standards.  However, the Court has not taken a definitive position on how it will rule in future cases.
· 4th Circuit – NC, SC - Neither the 4th Circuit nor the district courts have interpreted Rapanos.  Therefore, we do not know which test is the controlling law.
3.
Rapanos Guidance and EPA’s Position
· On June 5, 2007 EPA and the Core of Engineers (COE) jointly issued guidance (Guidance) explaining how to determine CWA jurisdiction under Section 404 after the Rapanos decision.  EPA and the COE modified this guidance on December 2, 2008.  
· The Guidance “does not discuss other provisions of the CWA, including Sections 311 and 402, that differ in certain respects from Section 404 but share the definition of ‘water of the United States.”
· In summary, based upon the Rapanos decision, EPA’s Guidance provides: 

· EPA will continue to assert jurisdiction over traditionally navigable waters, wetlands adjacent to such waters, including those wetlands that do not have a continuous surface connection.
· All waters which are currently used, or were used in the past, or may be susceptible to use in interstate or foreign commerce, including waters subject to the ebb and flow of the tide, are considered traditionally navigable waters.
· Continuous surface connection means there is no separation by uplands, berm, dike, or similar feature (i.e., to abut).
· EPA will continue to assert jurisdiction over nonnavigable tributaries of traditionally navigable waters that are relatively permanent and abutting wetlands (i.e., have a continuous surface connection to such waters).
· Relatively permanent means typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 months).
· However, as a matter of policy, the Corps and EPA will conduct a significant nexus analysis to document the effect of wetlands adjacent to a non-perennial relatively permanent water on a traditionally navigable water.

· EPA will assert jurisdiction on a case-by-case basis over nonnavigable, not relatively permanent tributaries and their adjacent wetlands where they have a significant nexus to a traditional navigable water.
· Adjacent means bordering, contiguous, or neighboring.
4.  “Significant Nexus” test
· Example of what steps must be done to assess “Waters of the US” under the Significant Nexus Test (Kennedy Test).
· Where a non-relatively permanent waterway tributary has adjacent or abuting wetlands, EPA must assess the flow characteristics and functions of the tributary itself and functions performed by any adjacent or abutting wetlands to determine if they significantly affect the chemical, physical, and biological integrity of downstream traditional navigable waters.
· Similarly situated wetlands include all wetlands adjacent or abutting to the same tributary along the entire relevant reach.
· Where a tributary has no adjacent wetlands, EPA must consider the flow characteristics and function of only the tributary itself in determining whether such tributary has a significant effect on the chemical, physical and biological integrity of downstream traditional navigable waters.
· A tributary is then the entire reach of the stream that is of the same order.
· Generally, EPA must assess the flow characteristics of the tributary at the point at which water is in fact being contributed to a higher order tributary or to a traditional navigable water.
· When determining whether a tributary is relatively permanent where data indicates the flow regime at the downstream limit is not representative of the entire tributary as described above, the flow regime that best characterizes the entire tributary should be used.  A primary factor is the relative lengths of segments with differing flow regimes.

5. Challenge of Rapanos:  
· Inspectors must determine if a particular water has the characteristics called for by the legal terms, as defined by the agencies and the courts.  Those include:
· “Relatively permanent” 

· “Continuous surface connection” 

· “Significant nexus” 

· “Similarly situated” 

· “Relevant reach” 
· We must understand all of these “terms of art” to determine if the water body in question is a “Water of the US” subject to EPA’s jurisdiction under the CWA.  
·   In summary, our goal today was to make you more aware of the tests or standards that resulted from the Rapanos decision, and let you see how the decision impacts EPA.  You are encouraged to read the Rapanos Guidance issued by EPA and the COE to learn more about how the federal government is applying the Rapanos decision. 
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